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INSIDE BUSINESS

The most consequential element of estate planning

M y first job out of law school 
was as a law clerk for the 
chief judge at the Denver 
Probate Court, 

which is the only court in the 
state devoted exclusively to 
matters relating to wills, trusts, 
decedent’s estates and protective 
proceedings. When I started, 
I expected that my time there 
would be spent deciphering 
the legal elements of forgery, 
undue influence, testamentary 
capacity and the other aspects 
of so-called “will contests.” But 
the most divisive and hotly 
contested cases tended to arise 
in connection with fiduciary adminis-
tration, including disputes between and 
among executors, trustees, conservators 
and other fiduciaries, and their wards and 
beneficiaries. 

Sometimes, these disputes resulted 
from a gradual deterioration in rela-
tionships over time or were simply the 
product of unforeseeable wrongdoing. 
But an element common to many of 
these cases was what I would describe 
as careless or ill-considered fiduciary 
appointments. 

My takeaway from this experience, and 
my experience as an attorney now practic-
ing in the field of estate planning, is that 
careful consideration of fiduciary ap-
pointments is an essential, but occasion-
ally under-emphasized, part of the estate 

planning process. My advice, in turn, to 
those who are planning their estates, is 
to carefully evaluate fiduciary candidates, 

using relevant criteria applica-
ble to each office. 

There are basically three sit-
uations when a fiduciary will be 
named or appointed to serve in 
the context of estate planning: 
(i) during the life of the princi-
pal, to make financial or person-
al decisions for the principal’s 
benefit (ii) in the aftermath of 
the principal’s death to adminis-
ter and distribute the principal’s 
estate, and, possibly, (iii) after 
the death of the principal for the 

long-term administration and distribu-
tion of the principal’s property, in a trust 
established for the benefit the principal’s 
spouse or descendants. 

In evaluating candidates, the principal 
should first consider whether the candi-
date is trustworthy and can be relied upon 
to carry out his or her duties in good faith. 
This is far and away the most important 
consideration. If the principal has materi-
al concerns about the trustworthiness of a 
fiduciary-candidate, he or she should try 
to find someone else for the job. 

The principal should also consider 
whether the candidate is qualified or 
suited for the duties the candidate will be 
asked to perform. This consideration de-
pends heavily on the context. A child who 
is suited to handle the principal’s financial 

matters under a financial power of attor-
ney, for example, might not be the best 
one to handle the principal’s personal or 
medical decisions under a medical power 
of attorney. 

The principal should try to identify a 
candidate who is likely to form con-
structive and healthy relationships with 
the beneficiaries, while still fulfilling 
the principal’s instructions, even the 
hard ones. This can be tricky because, 
while the principal may sincerely want 
everyone to get along, the principal may 
have established a trust for the specific 
purpose of creating a check and bal-
ance on a beneficiary. If the relationship 
between a candidate and a beneficiary 
will likely be adversarial, an institution-
al fiduciary such as a trust department 
at a reputable bank might be worth 
considering.

The principal should carefully ad-
dress conflicting interests. Conflicting 
interests commonly arise when a fidu-
ciary-beneficiary and the other benefi-
ciaries are (or may one day be) entitled 
to draw from the same pool of property. 
Impartiality can be a lot to expect from 

a fiduciary-beneficiary, and favoritism 
(perceived or real) can be a lot to stomach 
by the nonfiduciary beneficiaries. Again, 
an independent or institutional fiduciary 
might be worth considering if the con-
flicting interests are substantial. 

Finally, a principal should be careful 
when appointing committees of co-fidu-
ciaries. A capable autocrat may not make 
the most friends, but functional autocracy 
is generally preferable to a dysfunctional 
democracy. Yet democracy is a benefi-
cial institution when the goal is to keep 
family members involved, achieve buy-
in between and among multiple family 
constituencies, or where many hands are 
needed to carry the load. It depends on 
the situation. 

These are a few, but not all of the 
relevant factors that a principal should 
consider when nominating or appoint-
ing his or her fiduciaries. In many cases, 
the appropriate candidates are obvious, 
so I don’t mean to overly complicate the 
issue of fiduciary selection. That being 
said, picking fiduciaries can sometimes be 
tough work, and no one is better qualified 
for the job than the principal. 

Matthew Laurel Trinidad is a 
transactional attorney at Karp Neu 
Hanlon PC. His practice emphasizes 
business law, estate planning and 
probate. Contact him at mlt@
mountainlawfirm.com, (970) 945-2261, 
or visit www.mountainlawfirm.com.
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Careful consideration of fiduciary 
appointments is an essential, but 
occasionally under-emphasized, 
part of the estate planning 
process.

Seek the best care possible  
in our new Glenwood Springs location:

120 Midland Ave., Suite 230

• Allergen Skin Testing and Laboratory Testing

• Allergen Desensitization and Allergy Shots 

Get ready for next allergy season now with 
more definitive treatment of your allergies. 

Robert McDermott, M.D.  Diplomate the American Board of Allergy and Immunology
Laura Bond, PA-C

970-947-0600 www.allergyoftherockies.com

Do you suffer from  
A l l e r g i e s ?

Major Fall 
Savings

Cannot be combined with any other offer or on previous purchases. See your participating Lennox dealer for complete details. Lennox  
Industries Inc. reserves the right to cancel or change this promotion at any time. Financing offer valid only through participating dealers and  
GE Capital. System rebate offers range from $300-$2,000. See dealer for details. For information about HVAC Tax Credits (Residential Energy 
Credit 25C) visit: http://www.lennox.com/resources/taxcredit/. Special financing is on select systems and with approved credit.  See dealer for 
financing details. Amount includes Federal Tax Credits and manufacturer rebates. Advise your tax consultant for complete details on the federal 
tax credits. Offers expire 11/30/13. See dealer for specific manufacturer and federal tax credit expiration dates. Promo code 03962

in local CLEER & CORE 
energy rebates, 

manufacturer rebates, 
and federal tax credits on 
qualifying Lennox heating 

and cooling systems

+
Special financing available

+
$75 Off Air Duct Cleaning

1 0 0 %  S A T I S F A C T I O N  G U A R A N T E E D

www.climatecontrolcompany.com

Roaring Fork Valley  
970.456.1200 

Vail Valley  
970.343.4300  

I N C R E A S E :  C O M F O R T,  S A F ET Y  &  E N E R G Y  S AV I N G S 

 

Contact our office today to schedule your convenient 
appointment and learn what rebates you may qualify for.

up toup to
$2,500$2,500

Freezing temperatures demand your 
indoor home comfort system is working 
properly. When it’s not, it can be very 
expensive and unsafe, not to mention 
terribly inconvenient if break down 
occurs. Climate Control has some tips:
1.  Have your system cleaned and tuned up by 

a professional. We still have appointments 
available to provide this service for you.

2.   In most cases systems that are over 
10 years old are not as efficient. Our 
comfort specialist can perform a FREE 
analysis to see if you could reduce 
your energy costs up to 40% while 
improving your comfort this winter.
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